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DISCLAIMER:  This handout has been produced by the office of the Staff Judge Advocate, 66 ABW/JA, Hanscom AFB, MA 01731.  It is not meant to be a substitute for legal advice and it cannot be cited as legal authority.  Before taking any action, you should consult an attorney for guidance.

If you want someone to act on your behalf, either in your absence or in the event of your incapacity, you should consider drafting a power of attorney (POA).  A POA is a document, signed by you, that designates another person, your agent (also known as your "attorney-in-fact") to perform tasks for you.  A POA lets you choose who can perform a variety of things in your name.  The POA can authorize a person to create valid and legal debts in your name or it can authorize a person to pay off your debts.  Acts performed by the agent that are authorized by the POA are legally binding on YOU.  

For instance, if you are going TDY and want your spouse to be able to withdraw money from your savings account, you can give him/her a POA for that purpose; the withdrawn money is no longer in your account because, your agent (acting on your behalf) withdrew it.  Perhaps you want your spouse or friend to sell a car titled in your name and endorse the title for you in your absence.  Your agent could also ship your household goods or sell and buy property on your behalf.  Whatever your agent does is a final act that cannot be undone by you simply because you claim you did not do it or were not there.  A POA gives your agent the power to do whatever tasks are specified in the document conferring power to your agent.  In essence, it transfers your decision-making power to another person.  There are two (2) types of POAs: general and special.

A general POA gives the agent the power to do nearly anything that you could do.  In other words, an agent who has been given a general POA can do almost anything on your behalf, and his/her action(s) will be binding on you.  When giving this type of POA, the agent should be someone in whom you have absolute trust and confidence.  Otherwise, you are at risk of the agent misusing, perhaps even intentionally abusing, his/her powers. Because the general POA provides such expansive authority, it should be executed only under the most compelling circumstances.  If marital relations are strained, you should consider using a special POA, especially if your agent is also your spouse.  Consider the following as a good rule: you should grant no greater power than is absolutely necessary.

In the event you wish to limit the agent’s power, a special POA should be utilized.  A special POA expressly itemizes the particular acts that the agent is authorized to do (e.g. to cash checks; to make various payments; to procure specific property, etc.).  A special POA is less risky than a general POA because it limits the actions of the agent.  Additionally, most businesses and financial institutions prefer the special POA to a general POA because it expressly grants powers using very specific language.  Keep in mind that no law requires third parties to accept POAs.

The legal office provides both general and special POAs, including a POA designed specifically for active duty members who are deploying overseas.   The deployment POA—also a special POA—is an excellent instrument because it confers most, if not all, of the powers required to handle your affairs to your agent (often your spouse).  Yet, as a special power of attorney, it lists each power individually, offering you an opportunity to line out any power you do not wish to confer.  

Once you choose the type of POA suitable to your needs, you must determine its duration.  No POA, especially a general POA, should be created without a termination date or other revocation provision(s).  By limiting the POA to a finite period of time, the risk of misuse is greatly reduced.   This office usually generates POAs lasting 1 year.  

POAs are terminated upon your death.  Many people believe that their spouse should have a POA "if something happens to them."  They believe that the POA allows the spouse to act in the event of their death.  But, the POA only functions in your absence, not upon your death.  Death terminates the POA, but activates another legal document - the will.  

A POA must always be signed in front of a notary public.  After you execute the POA, give it to your agent.  Businesses and commercial lenders usually will not honor a copy of a POA because it does not contain the original signatures or the notary seal.  Each time your agent acts on your behalf, whether to sign an instrument or authorize an action, the agent should sign his name followed by the words “attorney-in fact for (your name)."
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