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DISCLAIMER:  This handout has been produced by the office of the Staff Judge Advocate, 66 ABW/JA, Hanscom AFB, MA 01731.  This handout is for general guidance only.   It is not meant to be a substitute for legal advice and it cannot be cited as legal authority.  Before taking any action, you should consult an attorney for guidance. 
When you rent a house or an apartment from its owner, a “tenancy” is created and you and the owner enter into a “landlord-tenant” relationship.  The owner of the property is referred to as the landlord (lessor), and you as the renter are referred to as the tenant (lessee).  In addition to the rights and obligations specified in a written lease or rental agreement, landlords and tenants have a number of other rights and obligations under Massachusetts law that you should consider if you choose to rent a house or an apartment.

Creation of the Tenancy

A tenancy may be created by oral agreement or through a written lease.  There are, in general, two types of tenancies:  tenancy-at-will and fixed term tenancy.  

Tenancy-At-Will.  If you and a landlord enter into a tenancy-at-will agreement, either of you may terminate the agreement with or without reason, but only if the other party receives proper notice.  Usually, notice to terminate a tenancy under this sort of agreement must be given thirty days (or one full rental period) prior to termination.

Fixed-Term Lease.  Fixed term tenancies are just what they sound like: they expire automatically upon expiration of a specified period of time.  Usually such an agreement is in writing and requires both the landlord’s and tenant’s signatures to be binding.  Neither party can break such a lease, unless a term of the lease or some provision of Massachusetts’s law is violated.  For instance, if the landlord fails to provide you with a habitable apartment, then you may be able to move out and break the lease.  Similarly, if you fail to pay rent when due, the landlord may be able to commence a Summary Process (eviction) action against you in the Massachusetts courts to force you to move out.  Of course, you should always seek the advice of legal counsel before deciding whether to break a lease.

Extensions

Many written leases are self-extending.  In other words, if you do not provide timely notice to the landlord that you intend to move out by the expiration date, the lease will automatically continue in full force for an additional rental period, in some cases an entire year.  

You should carefully review any lease you sign for such an extension clause.  If the lease does not have such an extension clause, though is for a fixed term, and you fail to vacate the premises on or before the expiration date, you will be considered a “tenant at sufferance.”  Your rights and obligations under such a tenancy are similar to those under a tenancy-at-will; you will most likely be considered a month-to-month tenant.

NOTE: Regardless of the type of lease, you should always insist that a “military clause” be included in the lease provisions.  A military clause allows you to terminate your lease early for reasons related to military service (e.g. PCS orders, discharge or other separation from active duty, or orders to occupy base housing).

Tenant's Rights and Responsibilities

As a tenant, you have certain rights regarding the condition and use of the apartment or house that you rent:

· The apartment must be both safe and habitable.  Standards of habitability in Massachusetts are defined in the State Sanitary Code.  You can obtain a copy of the State Sanitary Code from the Statehouse Bookstore in Boston.  The State Sanitary Code protects the health, safety and well being of tenants.  Protections include the assurance by landlords of heat, hot water, snow removal, adequate kitchens, maintenance of structural elements (for example, windows and staircases), removal of lead paint if there are children under the age of six, and extermination of cockroaches and rodents.  If you feel conditions exist that may violate the Code: (1) contact your landlord and advise him or her of the problem and request repair; and (2) if the response is not satisfactory, contact your local health department and request an inspection.  Remember that it is against the law for the landlord to retaliate by raising the rent or evicting you for reporting violations to the authorities within six months of the request.  (M.G.L. c. 186 § 18).

· A landlord cannot transfer to you the responsibility for keeping the apartment in compliance with the State Sanitary Code.  Any agreement purporting to shift compliance to the tenant is unenforceable.

· You have the right to enjoy the premises free from disturbance and interference by the landlord and other residents.  This right is known as the right of “quiet enjoyment.”  The landlord cannot enter the apartment frequently, at odd times, or without giving reasonable notice, except in an emergency situation.  No clause in the lease may allow the landlord to enter the premises except to inspect, make repairs, or show the property to a prospective tenant, purchaser, mortgagee or their agents. (M.G.L.A. c. 186 § 15B).

· Although the landlord does have the right to inspect the premises and show the property to a prospective buyer or tenant, the landlord must provide you with reasonable notice (usually 24-48 hours), and the inspection must be conducted at a reasonable time.  Also, the landlord’s right to enter the apartment to do normal maintenance and repairs requires that reasonable notice be given.  However, if the repairs are of an emergency nature, the landlord may be able to enter without notice. 

Landlord's Rights and Responsibilities

Landlords also have certain rights regarding their properties, including the right to receive their rent from you when it is due.  Generally, a landlord is free to charge you whatever rent he or she likes, provided you agree to pay it.  However, if a landlord participates in certain federal and state rent subsidy programs, the property may be subject to rental limits that are established by the government.

Landlords also have the right to have their property returned to them at the end of the tenancy in the same condition that it was in at the beginning of the tenancy, except for a reasonable amount of wear and tear.  Massachusetts has a security deposit law that allows a landlord to take a deposit typically equal to one month's rent, known as a “security deposit,” to insure that any damage done to the apartment can be repaired at the tenant's expense.  

Right Against Unlawful Discrimination
Under federal law, it is unlawful to refuse to rent an apartment to a tenant because of the tenant’s race or color (42 U.S.C. § 1982).  Under state law, it is also unlawful to refuse to rent any apartment to a tenant because the tenant is subsidized, either partially or totally, by public or rental assistance.  Except in owner-occupied 2-family dwellings, the Massachusetts Fair Housing Law also prohibits discrimination against any person because of religion, national origin, age, ancestry, military background or service, sex, marital status, blindness, deafness, or the need of a guide dog (M.G.L. c. § 151B sec 4).  It is also generally unlawful to refuse to rent to adults with children, with some exceptions. 

Pre-payments   

At or prior to the commencement of any tenancy, no lessor may require a tenant or prospective tenant to pay any amount in excess of the following (M.G.L. c. 186 § 15B):

1.   The first month’s rent;

2.   The last month’s rent;

3.   One month’s security deposit; and

4.   The purchase and installation cost for a lock and key.

Security Deposits and Last Month's Rent

At the end of the tenancy, a landlord is permitted to deduct money from the security deposit for unpaid rent and the cost of repairing any damages to the apartment, beyond normal wear and tear.  Furthermore, the landlord must notify the tenant in writing of any deductions from the security deposit within thirty days of the end of the tenancy.  If repairs are necessary to the apartment, the landlord must include itemized bills or estimates with the notice of the deductions. 

Also, if the landlord takes a security deposit from you at the beginning of the tenancy, the deposit must be kept in a separate interest bearing escrow account (free from creditors reach) and the interest on this account must be paid to you yearly on the anniversary date of the tenancy.  The interest paid to you depends on the rate of interest that the landlord receives from the bank where the account is located, with the maximum interest rate being 5%.  Finally, the landlord must inform you in writing of the name and address of the bank, the amount deposited, and the account number within thirty days of the beginning of the tenancy.

The law also requires that if the landlord takes a security deposit from you, the landlord must provide you with a statement of the condition of the apartment either at the beginning of the tenancy or within ten days of the receipt of the security deposit, whichever is later.  The law allows you to review this statement and amend it.  Both you and the landlord should review this document carefully as it will be the basis for any deductions from a security deposit and could be evidence in any future legal dispute over damage to the apartment.

The security deposit law is extremely tenant-oriented and provides for the award of triple damages for a number of landlord violations, whether the premises were damaged or not.

Amount Of Rent Payments

A landlord cannot request that you pay more than the rent stated in the written lease. However, this does not mean that your rent will not increase during the lease term.  If the lease contains a provision known as a tax escalator clause, a portion of any increase in the property taxes could be passed along to you as the tenant.  You should carefully examine any lease for a tax escalator clause before signing it, as this provision can lead to a substantial increase in the rent should property taxes increase.

In a tenancy at will, the rent may be raised by the landlord if proper written notice is given thirty (30) days or one full rental period prior to the effective date of the rent increase.  In the rent increase notice, the landlord must terminate your old tenancy and offer a new tenancy at the higher rent. 

At the end of each lease term, the landlord may offer you a new lease agreement with different terms and a higher rent.

Eviction Proceedings

To commence a Summary Process action, a landlord must first serve you with a notice to quit.  In the case of non-payment of rent, a 14-day notice to quit is required.  For other violations of the lease, the notice period will be specified in the lease.  In most cases, it will be seven (7) days.  The landlord must prove you actually received the notice.  Also, if the premises are rented through a federal or state subsidy program, the landlord may be forced to observe additional restrictions (e.g. a 30-day notice to quit for cause).

You do not have to move out at the expiration period of this notice.  If you don’t, the matter must be brought before the appropriate court by initiating a Summary Process action.  In any case, the landlord must serve you with a copy of the Summary Process Summons and Complaint before the hearing is held.  Strict time frames for service and filing of the Summons and Complaint exist.

A landlord can commence a Summary Process action for nonpayment of rent or cause, including but not limited to, damage to the premises, illegal activity, nuisance and unauthorized occupants or pets.  In the case of a tenancy-at-will, a landlord can also commence an eviction action if the tenancy has been properly terminated and you have still refused to move out.  Remember that terminating a tenancy-at-will agreement can be done with or without reason.

You have the opportunity to file an answer to the complaint up until the Monday before the actual hearing.  You can make counterclaims against the landlord in the answer to the complaint.  Grounds for a counterclaim are numerous and include improper eviction procedures, sanitary code violations, harassment, and retaliation.  Massachusetts’s law protects you from retaliation by a landlord if you have exercised your legal rights against the landlord by reporting health code violations or organizing a tenant association.  An attempt to change the terms of a tenancy, for example by increasing rent, would be retaliatory, but only if exercised by the landlord within six months of the assertion of your legal rights.  In this event, the landlord must convince the court that there are sufficient legal grounds to bring such an action.

If you are going to be involved in an eviction action as either a landlord or a tenant, you should consult with legal counsel if you suspect that retaliation is likely.

What You Should Do Before Signing a Lease

Visit the Hanscom Housing Office for a mandatory briefing regarding apartment shopping in the Boston metropolitan area.  Also, keep in mind the following tips:

· Do not put down any money unless you are sure you want the apartment.  Though you may be legally entitled to your money up until the time the landlord formally accepts you as a tenant, practically speaking it may be difficult to recover the money.

· Calculate the anticipated cost of utilities (e.g. heat and electricity) based on actual usage.  You must be able to pay the total cost of rent plus utilities.

· Check the apartment to ensure that it is in acceptable condition.  Confer with the landlord regarding any repairs to be made.  Any agreements should be in writing. 

· Determine if subletting is allowed.  In most cases, leases require the landlord’s permission prior to subletting.  If the lease does not permit subletting, and you sublet, you could be sued for breaking the lease.

· Evaluate the terms of the contract and the response record of a non-resident superintendent to “after hours” emergencies.

· Talk with prospective neighbors concerning the competency and reputation of the landlord. 

Resources

The Self-Help Guide in the Community Service pages of your local telephone directory lists a number of area organizations that provide assistance to tenants (e.g. boards of health, legal aid services, consumer and tenant groups).  Telephone numbers for local housing authorities, rent control boards and district courts are listed in the blue pages of your phone book.  The organizations listed below provide assistance to individuals who believe they have been discriminated against in their search for housing.

Massachusetts Commission Against Discrimination
Fair Housing Commission

Boston Housing Discrimination
City Hall, Room 357

One Ashburton Place, 6th Floor
Boston, MA 02201 

Boston, MA 02108
(617) 635-4000

(617) 994-6099
(Boston Residents only)
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