[image: image1.wmf][image: image2.wmf]WILLS

DISCLAIMER:  This handout has been produced by the office of the Staff Judge Advocate, 66 ABW/JA, Hanscom AFB, MA 01731.  This handout is for general guidance only.   It is not meant to be a substitute for legal advice and it cannot be cited as legal authority.  Before taking any action, you should consult an attorney for guidance. 
What is a Will?
A will is a written instrument controlling the disposition of an individual’s property at death.  The laws of each state establish the formal requirements for a will.  In Massachusetts (M.G.L. c. 191 § 1), as a general rule:

1.  The maker of the will (called the testator) must be at least 18 years old and of sound mind.

2.  The will must be in writing and signed by the testator.

3.  The will must be witnessed by two competent persons in a special manner provided by law.  A beneficiary of a will or spouse of a beneficiary should not be a witness because the beneficiary or spouse may lose benefits under the will as a result.

4.  The technical formalities required for the execution of a will must be followed precisely.

When Does a Will Become Effective?
A will becomes effective on the testator’s death, but its validity must be proved in the Probate Court.  During the testator’s lifetime, any part of the will may be changed as often as the testator likes by following the proper procedures.  The assistance of a lawyer in making these changes is as important as it is in its initial preparation.  

Revocation of a Will

A will can be revoked only by burning, tearing, canceling, or obliterating with intent to revoke by testator or some person in his or her presence and at his or her direction; by some other writing executed for the will; or by subsequent changes in testator’s condition or circumstances from which revocation is implied by law.  (M.G.L. c. 191 § 8).

Are There Limitations on Disposition by Will?
Certain property cannot generally be disposed of by will.  For example, insurance proceeds are payable to a named individual “outside” of the will.  Similarly, jointly held property normally passes to the surviving joint owner by law and does not become part of the estate affected by the will.  The only person who cannot be totally excluded by a will is the testator’s surviving spouse.  When such an exclusionary attempt is made, that spouse must exercise an election to take the statutory share of property within a prescribed period of time.  A testator’s children do not have a statutory right to a share of the estate, but a testator who wants to exclude his or her children must express that intention clearly in the will.

Does a Will Create an Additional Expense for the Estate?

Generally, no.  If an individual leaves property in their own name at the time of their death, the estate will require administration in the Probate Court.  A will names the person to administer the estate (the executor) and tells the executor what to do.  If there is no will, the Probate Court must determine the testator’s heirs and appoint an administrator to act in accordance with the statutes.  Often a will can reduce probate expenses.

Reviewing a Will
A will is valid until it is changed or revoked and it may be changed or revoked as often as you wish.  Changes in the family, changes in amount and kind of property and changes in tax laws may require changes in the will.  You should  review your will at least every five years, somewhat like having a periodic medical examination.

Effect of Marriage or Divorce on a Will
Marriage revokes a will in its entirety (M.G.L. c. 191 § 9) unless it is expressly contemplated in the will.   Divorce or annulment revokes only the disposition of property to (or fiduciary appointment of) the former spouse, as though he or she had predeceased the testator, unless the will shall expressly provide otherwise.

Dying Without a Will
When a decedent dies without a will (called “intestate”), his or her property is distributed to their heirs by law according to a statutory formula.  The laws are inflexible and make no exceptions for those in unusual need.  After payment of the expenses of administration, funeral, last illness, debts, taxes, and any family allowances, the decedent’s property will be divided in accordance with the law.

Joint Tenancy

Joint tenancy always involves a gamble as to who dies first.  In some cases, and for certain kinds of property, joint ownership may be a useful legal device in addition to a will.  Countless problems arise from the indiscriminate use of joint tenancy.  While the will may be changed as often as the testator desires, a joint tenancy creates a legal title in the other joint owners which cannot be revoked without their consent (except in the case of bank accounts and certain other types of property).

Joint tenancies should be used with a great deal of care since they may involve federal and state tax problems.  Contrary to popular belief, the creation of a joint savings account or joint ownership of stocks, land or other property does not avoid the problems of state and federal estate taxes.  It also does not allow for planning for contingencies such as the death of joint tenants in a common incident.

Making a Will

The drafting of a will is complex and involves the making of decisions requiring professional judgment which can be obtained only by years of training, experience and study.  Only the practicing lawyer can avoid the innumerable pitfalls and advise the course best suited for your individual situation.  A  “printed form” may not suit your situation and your needs.  In fact, it could create more problems than it solves.

Cost of a Will

Your will can be drafted and executed by this office free of charge.  Our attorneys have helped hundreds of military families prepare their wills.  

If you want to hire a civilian attorney instead, please note that a civilian lawyer generally makes only a nominal charge, if any, for a first office visit.  Only when the civilian lawyer spends actual time working on a matter is a fee charged.  Charges are usually based on the time and work involved, the difficulty of the problem, the result, and the lawyer’s experience and standing.  

If you do not have a family lawyer and need one to draft your will, you may contact the Massachusetts Bar Association’s Lawyer Referral Service at (617) 542-9103 or 1-800-392-6164.
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