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Massachusetts

DIVORCE LAW &
RELATED ISSUES  

Updated 24 March 2004

DISCLAIMER:  This handout has been produced by the office of the Staff Judge Advocate, 66 ABW/JA, Hanscom AFB, MA 01731.  This handout is for general guidance only.   It is not meant to be a substitute for legal advice and it cannot be cited as legal authority.  Before taking any action, you should consult an attorney for guidance. 
Almost all divorces are heard in the Probate and Family Court in the county where you or your spouse are living at the time you file for a divorce or in the county where you and your spouse last lived together.  You may file for a divorce in Massachusetts if any of the following conditions are met:  

1. The party filing for divorce lives in Massachusetts and the grounds for divorce occurred within Massachusetts;  

2. If the grounds for divorce occurred outside Massachusetts, but the party filing has lived in Massachusetts for one year prior to filing; or

3. The grounds for divorce occurred outside Massachusetts but the parties lived in Massachusetts as husband and wife before the grounds occurred (as long as one party was living here at the time the grounds occurred). 

A divorce action is initiated by filing a complaint or a petition with the clerk of the probate court.  The complaint or petition states the grounds for divorce and what “relief”, if any, is sought in addition to a divorce.  The court has the authority to award child custody, child support and alimony, and to divide property. 
The fastest divorce in Massachusetts may take 90 days if you and your spouse agree upon all issues.  On average, however, most divorces take at least a year.  Therefore, the law provides for temporary solutions to support and custody issues and other domestic problems while the divorce is still pending.  These solutions, called “temporary orders”, include orders to vacate the marital home, restraining orders, orders for temporary child custody, and orders for temporary support.

Grounds for Divorce

Massachusetts provides various grounds for divorce.  They are:

1.  Irretrievable Breakdown of the Marriage.  This ground for divorce is commonly referred to as the “no-fault” option.  Under this option, neither the husband nor the wife is required to allege fault or blame the other spouse for the breakdown of the marriage. 

2.  Cruel and Abusive Treatment.  The granting of a divorce on this ground does not require proof of physical violence by one spouse upon the other.  This ground includes mere words, if they create a reasonable fear of personal violence or tend to wound the feelings to such a degree as to affect the health of the party or create a reasonable apprehension that it may be affected. 

3.  Non Support.  This ground requires that you show that your spouse, although able to support the family, did, grossly, wantonly and cruelly, refuse and neglect to provide suitable support for you. 

4.  Utter Desertion For At Least One Year.
5.  Adultery.
6.  Impotency. 

7.  Gross and Confirmed Habits of Intoxication, By Liquor or By Drugs.

8.  Prison Sentence for Five Years or More.

Child Custody

Child custody decisions are based on an assessment of the happiness and welfare of the child.  When considering the happiness and welfare of the child, the court will consider whether or not the child’s present or past living conditions adversely affected his physical, mental, moral, or emotional health.  A parent may be granted legal custody or physical custody, both legal and physical custody, or no custody at all.  These forms of custody may be shared by both parents or may be granted to only one parent.

1.  Sole legal custody.  One parent shall have the right and responsibility to make major decisions regarding the child’s welfare including matters of education, medical care, and emotional, moral and religious development.

2.  Shared legal custody.   Continued mutual responsibility and involvement by both parents in major decisions regarding the child’s welfare including matters of education, medical care, and emotional, moral and religious development.

3.  Sole physical custody.  A child shall reside with and remain under the supervision of one parent, subject to reasonable visitation by the other parent, unless the court determines that such visitation would not be in the best interest of the child.

4.  Shared physical custody.  A child shall reside with and remain under the supervision of each parent (during different times) provided, however, that physical custody shall be shared by the parents in such a way as to assure a child’s frequent and continued contact with both parents. 

Child Support

Regardless of which parent is awarded custody, both have an ongoing duty to support their children.  The non-custodial parent usually must pay between 25 and 33 percent of his or her gross weekly income in child support, depending on the amount that gross weekly income and the number of children to be supported. 

Alimony and Division of Property

Alimony is simply court-ordered spousal support.  It may be awarded to either spouse.  In Massachusetts, alimony is not paid in addition to child support.  If, however, the non-custodial parent is a “high-earner” and the custodial parent earns little or no money, part of child support will be allocated towards alimony. 

In addition to or in lieu of alimony, the court may also order division of property.  All property, to include jointly and separately owned property, may be divided.  Property acquired before the date of marriage is treated the same as property acquired after the date of marriage.

Judgment Nisi and Final Divorce Judgment

A judgment nisi and a final divorce judgment are documents issued by the court that must be received before a divorce is considered final.  The first document, the judgment nisi, states that the divorce will become legal after 90 days, unless something happens to stop it.  The purpose of this waiting period is to give the spouses one last chance to reconcile.  The second and final document, the final divorce judgment, is issued 90 days after the judgment nisi and states that you are legally divorced as of the date written on the final judgment.

Hiring a Divorce Attorney

Air Force attorneys are prohibited from representing Air Force members and dependents in civilian courts.  Thus, this office highly recommends that you seek civilian legal counsel if you are contemplating filing for a divorce.  While it is fairly easy to file for divorce pro se (representing yourself) in the Commonwealth of Massachusetts, an attorney could save you an enormous amount of time, money and frustration in the long run, especially if you have children and/or significant assets.  This office and its attorneys are here to provide general guidance regarding divorce procedures.  Please note that once the military member or dependent has secured legal representation, military attorneys can no longer provide advice or guidance relating to the divorce proceedings.  To do so may interfere with an existing attorney/client relationship and violate the code of ethics governing attorney conduct. 

Air Force Policies Regarding Support of Family Members

1.  Members are expected to pay financial obligations in a proper and timely manner.  Support of family members, direct or in-kind, is a primary element of an individual’s personal financial obligations.

2.  Failing to provide adequate support may subject the member to disciplinary or administrative action.

3.  Members are expected to comply with court orders and written support agreements.

4.  If there is no court order or written support agreement, members are expected to provide adequate financial support; however, the Air Force has no authority to arbitrate amount or to unilaterally deduct money from a member’s pay to ensure dependent support.

Amount of Support Required by the Air Force

1.  In the absence of an order or agreement, a member is expected to provide an adequate amount of support, based on the dependents’ needs and the member’s ability to pay.

2.  When there is a court order or written agreement, the member is expected:

a.  To fulfill its obligations.

b.  To engage the civil courts or the other parties to resolve issues concerning the validity of an order/agreement, when such an issue arises.

Allotments for Support

Statutory allotments for support are available against active duty military members only.  An allotment takes precedence over involuntary allotments from commercial judgment creditors.  In the absence of any court or administrative order, the dependent seeking support may still request support pursuant to applicable service regulations.

Please note that such allotments are only available to satisfy child support, or child support coupled with spousal support (including alimony), but not spousal support or alimony only.  Also, allotment requests must have an attached administrative or court order, establishing the support obligation.  Finally, the member must be in arrears for at least two months.

Assuming the above requirements are met, a request to initiate an allotment must come from a court (order) or an "authorized person" (state agent or attorney with authority).

Garnishment for Support

Garnishment for child support payments or alimony may also be available under state law.  Pay subject to garnishment includes disposable active duty, retired or retainer base pay and some special and bonus pay entitlements.  Disposable pay excludes BAS, BAH, or family separation allowances and sums owed the United States, tax withholdings, and government life insurance premiums.  Survivor Benefit Plan (SBP) payments are subject to garnishment for enforcement of child support and alimony obligations to the same extent as other items of pay.  To initiate a garnishment, one must obtain a garnishment order from a state court with jurisdiction over the debtor.

Uniformed Services Former Spouses’ Protection Act (USFSPA) Codified at 10 U.S.C. Sections 1072, 1076, 1086, 1408, 1447, 1450, and 1451.  

States are allowed to treat military retired pay as divisible, and a former spouse may, in some circumstances, receive a portion of the member's retired pay directly from the Government.  Some former spouses are entitled to care at military medical facilities and military exchanges and commissaries.  Former spouses may be beneficiaries under the Survivor Benefit Plan (SBP).

Under USFSPA: "a court may treat disposable retired or retainer pay payable to a member ... either as property solely of the member or as property of the member and his spouse--in accordance with the law of the jurisdiction of such court."  (10 U.S.C. §1408(c)(1)).  USFSPA thus enables state courts to divide disposable military retired pay between the member and spouse if the state court desires.  If a court apportions retired pay between the member and spouse, only disposable retired pay (DPP) may be divided.  DPP is defined as the member's monthly retirement pay, minus certain deductions, such as income tax withholdings.

Generally speaking, direct payment to former spouses is possible if a final decree provides for child support, alimony, or a division of retired pay as property settlement. NOTE: retired pay is available to the former spouse only if the spouse was married to the active duty member for at least 10 years, and during these same 10 years the member performed retirement-creditable service.

Commissary and Exchange Privileges for Former Spouses

By law, the Secretary of Defense is required to provide to un-remarried former spouses the same benefits extended to surviving spouses of retired members.  This law requires the former spouse to have been married to the member or former member for at least 20 years during which time the member performed at least 20 years of retirement-creditable service.  Remarried former spouses do not have BX or commissary privileges.

Medical Care for Former Spouses

Former spouses are entitled to receive full medical benefits (subject to the availability of space and facilities and the capabilities of the medical and dental staffs) provided that they are un-remarried, do not have medical coverage under an employer sponsored health plan, and were married for at least 20 years, during which the member or former member performed at least 20 years of retirement-creditable sentence (20/20/20 rule) or 15 but not 20 years of retirement-creditable service (the 20/20/15 Rule) (and divorced BEFORE 1 April 1985).  

Former spouses who do not qualify will be entitled to continued health benefits coverage comparable to those provided former civilian employees of the Federal government under a plan implemented by the Secretary of Defense.

Survivor Benefit Plan (SBP) and Former Spouses  

SBP is essentially a government-subsidized annuity that provides continued financial security for dependents after the member dies and retirement pay stops.  For retired members participating in SBP, premiums are deducted from their retired pay.

Beneficiaries may include a widow or widower, surviving dependent children, any natural person with an insurable interest in the member, but only if the member is unmarried and has no dependent children when the member becomes eligible to participate in the SBP, and a former spouse, provided he/she is un-remarried before age 55.  The former spouse may be designated a SBP beneficiary by court order (voluntary or involuntary if the court has proper jurisdiction) or by a voluntary, written agreement with the member.  Once a member becomes SBP eligible and makes an election to provide an annuity, for a specific eligible beneficiary, the election is usually irrevocable.

Spousal/Child Abuse

Congress has recognized the plight of victims of spousal and child abuse and the hardship imposed on them by discharge of the member resulting from the abuse.  Former spouses may be entitled to direct payment of retired pay even if the former member is no longer entitled to retired pay, IF:

1. A court order provides, in a manner applicable to a division of property, the payment of an amount from the DRP of the member; 

2. The member, after becoming eligible to be retired on the basis of years of service, has eligibility terminated as a result of misconduct involving abuse of a spouse or dependent child; and

3. The Spouse was married to the member at the time of the abuse or is the parent of the dependent child who was the victim of the abuse.

A second aspect of the legislation is that a former spouse, and dependent children of the former member, while receiving payments under this legislation, shall also be entitled to medical, dental, commissary, exchange, and all other benefits similarly received by a spouse or dependent of a retired member.

Similarly, spouses and children who do not qualify because the member has not met the minimum years necessary for retirement eligibility nevertheless may be entitled to transitional benefits for up to 36 months.
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