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DISCLAIMER:  This handout has been produced by the office of the Staff Judge Advocate, 66 ABW/JA, Hanscom AFB, MA 01731.  This handout is for general guidance only.   It is not meant to be a substitute for legal advice and it cannot be cited as legal authority.  Before taking any action, you should consult an attorney for guidance. 
Overview

You may file a Small Claim if you seek monetary compensation of $2000 or less from another individual or a business.  A Small Claim is a civil case involving personal injury, property damage, or a contract dispute, claiming a maximum of $2000 in money damages.  The dollar limitation does not apply in the event of property damage caused by a motor vehicle.  Massachusetts Small Claims sessions are held at the District Court, Housing Court, and the Boston Municipal Court.  By having your case tried in Small Claims Court, you give up the right to a jury trial and the right to appeal to a higher court.

If you file the case, you are the plaintiff.  The person or business you are suing is the defendant.  You should normally file a Small Claim with the court in the area where the defendant is located.  If you are not sure in which court to file your claim, you should contact the Clerk's office at the court in your area for assistance.  The telephone numbers of the District Courts appear under the county listing in the white pages of the telephone book as either Municipal Courts or District Courts.

Filing Requirements

All forms necessary to file a Small Claim may be obtained at the Clerk's office.  You should file the form at the Clerk's office or mail the form to the court.  The filing cost is $20 for claims of $500 or less and $30 for claims exceeding $500.  The plaintiff is responsible for paying all fees.  However, if you win your Small Claims case, the fees may be added to the judgment against the defendant.

Remember that the Clerk who receives your Small Claim has no prior knowledge of your case.  You therefore must include all necessary facts in your claim and write your claim clearly and concisely.  You should send all forms back to the court by certified mail, return receipt requested.  By doing this, you receive evidence of your filing date.

In order to file your claim correctly, you will need to provide specific information about the defendant, including the defendant’s correct full name and address.  If you are suing a Massachusetts corporation, the correct corporate name and address can be found by contacting the Secretary of State's Corporate Records Division at (617) 727-2850.  If a business is not incorporated, information on its legal name and that of its owner should be on file at the city or town clerk's office where the business is located.

Preparing for Court

Once the court has received your completed forms, with the proper fee, the Clerk will fill out the court date information and return a copy of the form to you, as well as mail a copy of the form to the defendant.  Because of the large number of cases submitted to the courts, you can expect a one to three month wait from your filing date to your court date.  Hearings are held on certain days of the week during regular business hours. Generally, hearings are not held in the evening.

Prior to the hearing date, you should prepare your case by contacting any witnesses and gathering any evidence you have to support your claim.  If necessary, witnesses may be ordered to court by a subpoena signed by the court Clerk.  To subpoena a witness, you will have to pay the process server a service fee plus mileage and provide the witness an advance witness fee plus mileage.  Defendants may also subpoena witnesses on the same terms.

If you wish, you may request that your case be submitted for mediation.  Under this procedure, you and the defendant can meet with an independent third party mediator to try to settle your case.  If you have a meeting with the mediator and you reach an agreement, that is the end of your case, and the mediator will inform the Clerk of the court that an agreement has been made.  If you do not reach an agreement in the meeting with the mediator, you have the right to have your case resolved under the normal Small Claims procedures.

Your Court Date

On the day you are scheduled to appear, report to the bailiff of the court in which your hearing is to be held.  Bring with you any evidence you wish to present and be sure witnesses are on time.

A Clerk-Magistrate will hear your case.  When it is time to hear your case, the Clerk-Magistrate will call your case number.  At this point, one of the following will occur:

1.  The defendant will appear, disagree with your claim, and either: 

a. Requests that the case be transferred to the Civil Division of District Court, or

b.  Agree to proceed with the Small Claims hearing.

2.  The defendant will appear and admit liability for your damages.  A consent judgment will then be entered against the defendant.

3.  The defendant will fail to appear.  If he or she was properly served, a default judgment will be entered against the defendant.

NOTE: If you fail to appear.  The case is dismissed.

If both parties are present, the Clerk-Magistrate will ask you to state your claim.  In your own words, tell the Clerk-Magistrate what happened and why you think the defendant owes you money.  Present any evidence you brought with you.  Your witnesses, if any, will then be allowed to testify as to what they know about the case.  Next, the defendant will be given an opportunity to tell his or her side of the story, present any evidence, and call any witnesses.  Upon completion of the defendant's case, the Clerk-Magistrate will address factual discrepancies.  You should listen carefully to the defendant’s story and witnesses and not interrupt.  The Clerk-Magistrate will attempt to keep the atmosphere as informal as possible while insuring that the interests of fairness and justice are served.  After hearing the case, the Clerk-Magistrate will usually take the matter under advisement.  After considering the matter further, the Clerk-Magistrate will usually mail you the decision.  

If You Win

If the Clerk-Magistrate decides in your favor, a judgment will be entered awarding you money damages plus any allowable costs you have, such as filing, service and witness fees.  If the Clerk-Magistrate decides that you are entitled to receive money, he or she will order the defendant to pay the money to you.  If the defendant does not pay the money within the time set by the Clerk-Magistrate, you must go back to the court to obtain a Notice to Show Cause hearing.  The Clerk's office can explain to you how that is to be done.

If You Lose

If you lose the case, your for appeal are extremely limited.  If the defendant files a claim against you for damages as an answer to your lawsuit (known as a counterclaim) and the court awards those damages to him, you can appeal this award to District Court.  However, if the Clerk-Magistrate simply dismisses your claim, you have no right to appeal.

Additional Issues

A defendant can appeal a Small Claims Case to District Court by filing with the Clerk within ten days of the date of the decision.  The defendant must post a $100 bond or pay $100 cash or certified check to the Clerk.  A $29.00 removal fee is also required.  The case will then be transferred for a hearing in District Court.

It is important to realize that even if the Clerk-Magistrate orders a money judgment in your favor, you may have to take additional steps to obtain your money.  For example, you may need to take steps to garnish the defendant's wages or accounts.  You should contact the Clerk’s office for the appropriate forms and procedures if garnishment is necessary.

You should note that certain types of Small Claims cases allow for the collection of double or triple damages.  In such cases the $2000 Small Claims limit would be raised to $4000 or $6000, respectively.  An example of such a case would be a claim filed under Massachusetts General Law Chapter 93A, the Consumer Protection Act.  In such a case, you would indicate that your actual damages were $2000 or less, but you would state that you are seeking double or triple damages.  To be eligible to collect double or triple damages in such a matter, you must send the defendant (the person or business you are suing) a “Thirty Day Demand Letter” before you file suit.  For information on how to phrase such a letter, contact the Executive Office of Consumer Affairs at (617) 727-7780 to request their pamphlet, “A Consumer's Guide to the Thirty Day Demand Letter”.

If you are looking for further information on Small Claims Court, you may request a Brochure called “A Consumer's Guide to Small Claims Court” from the Executive Office of Consumer Affairs at (617) 973-8787.  You may also obtain information from the Small Claims Advisory Service at Harvard University by calling (617) 497-5690.
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